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530 MICHIGAN LAW REVIEW 

Railroads — Duty to Fence Under Statute. — Sec. i, Art. i, c. 72, Comp. 
St. (1907) of Nebraska, requires railroads to fence their tracks, except at 
highway crossings and within towns, cities and villages. At a point 100 feet 
from a highway, and not within any town, city, or village, the defendant had 
a switch for the purpose of reaching certain sheep barns. It was not properly 
fenced as required by statute. The plaintiff's horse escaped through the open- 
ing and was killed by an engine of the defendant company. It was found 
that the switch was reasonably necessary, and that to have fenced at this 
point would have increased the danger to the employees of the defendant 
working in the vicinity. Held, that "under such circumstances a railroad 
company is not only excused from enclosing its right of way, but it is its 
duty not to do so." Burnham v. Chicago, B. & Q. R. Co. (1009), — Neb. 
— , 119 N. W. 235. 

The common law rule of liability requires the owner of animals to keep 
them confined to his own premises. 3 Blackstone Com. 211. The duty of 
the railroad to fence against animals is now imposed in most of the states, 
but it arises by virtue of statutes. Campbell v. New York, etc., Co., 50 Conn. 
128; Clark v. Ohio, etc., Ry. Co., 34 W. Va. 200. Such statutes must be so 
construed as not to lead to absurdity or manifest injustice. Gallagher v. 
New York, etc., R. R. Co., 57 Conn, 442, 5 L. R. A. 737, and note; Rinear v. 
Grand Rapids, etc., R. Co., 70 Mich. 620; Evansville, etc., R. v. Willis, 93 
Ind. 507; Mills, etc., Co. v. Chicago, etc., Ry. Co., 94 Wis. 336. It follows, 
therefore, and it has almost uniformly been held, that certain portions of the 
tracks, as at crossings and stations, need not be fenced, although the statute 
contains no such exception. Chicago, etc., Ry. v. Hogan, 30 Neb. 686; 
Chicago, etc., Ry. v. Sevcek, 72 Neb. 793; Bechdolt v. Grand Rapids, etc., R., 
113 Ind. 343; Evansville, etc., R. v. Willis, supra; Lloyd v. Pacific R. R., 49 
Mo. 109. These exceptions are read into the statutes on the ground of public 
convenience or public necessity. In the principal case an exception was made, 
because a strict enforcement of the letter of the statute would have resulted 
in greater danger to human life. It seems clear, that of the several excep- 
tions, the one in favor of the safety to human life may be the most readily 
accepted. Evansville, etc., R. v. Willis, supra ; Jennings v. St. Joseph, etc., 
Ry., 37 Mo. App. 651 ; contra, Toledo, etc., R. v. Franklin, 159 111. 99. "The 
safety of employees at points where they almost continually pass up and 
down the track in the performance of their duties, is far more important than 
would be the safety afforded to animals and property from the erection of 
fences at such tracks." 3 Elliott, Railroads, § 1194. 

Sales— Transfer of Title— Assignment of Right to Receive Payment.— 
The B. Company sold goods to plaintiff to be afterwards manufactured by 
the mills. Upon receipt of invoice from the mills, the B. Company would 
reinvoice the goods to plaintiff and assign the right to receive payment to a 
bank. In June plaintiff refused to receive a load of the goods from the B. 
Company, because of lack of storage facilities, and requested the B. Company 
to store them. This was done, and thereafter the B. Company pledged the 
goods to defendants, the warehousemen, for advances. Held, that whatever 
title the B. Company had passed to the bank upon the assignment, the B. 



